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Forward 
The purpose of this deskbook is to provide both employees and supervisors with a useful 
reference guide on existing Equal Employment Opportunity (EEO) law and the rights and 
obligations of both management and employees relevant to that law. This reference guide is 
intended to provide a general overview of EEO law as it pertains to employment matters. 

It is not intended to be an in-depth discussion or analysis of specific situations. We have 
attempted to provide you with a broad overview of the general law, however, please note 
that courts in separate jurisdictions have differed in analyzing comparable fact patterns and 
in interpreting EEO law, resulting in contrasting decisions. Each of the different areas of 
EEO law is covered in a separate section. The sections are broken down as follows: 

General 
Discrimination Complaint Process Timeline pg 4 
Section No. 1 - Glossary of Terms pg 6 
Section No. 2 - Title VII Discrimination ..pg 9 
Section No. 3 -Age Discrimination pg 14 
Section No. 4 - Harassment and Sexual Harassment pg 17 
Section No. 5 - Disability Discrimination pg 28 

- Requesting Medical Documentation pg 41 
Section No. 6 -Reprisal pg 44 
Section No. 7 - Use of Alternative Dispute Resolution (ADR) ....pg 47 
Section No. 8 -Remedies pg 51 
Supervisor's Supplement 
Section No. 9 - Conducting an Effective Investigation pg 55 
Section No. 10 - Proper Documentation of Workplace Problems pg 67 
Section No. 11 - Handling Alcohol Disability in the Workplace pg 72 

- DOUGLAS Factors Worksheet .pg 80 
Section No. 12 - Handling Allegations of Harassment pg 82 

Each section contains some or all of the following information: 

• The definition of the particular type of discrimination; 
• The elements the employee must prove to establish a prima facie case; 
• The rights and obligations of the employee in pursuing such a complaint; 
• The rights and obligations of management; 
• Commonly asked questions; 
• Common mistakes in dealing with a particular type of discrimination; 
• Examples to help the reader understand the issues involved; and 
• Sample forms or letters. 

Hopefully, this deskbook will help to resolve EEO issues in an effective and fair manner, 
before they become full-blown complaints. 
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Glossary of Terms 



Glossary of Terms 
adverse action 
A personal action taken by management against an employee in the form of one of the 
following: (1) removal; (2) suspension of more than 14 days; (3) reduction in grade; (4) 
reduction in pay; or (5) furlough of 30 days or less. 

bona fide 
Genuine. 

burden of persuasion 
The ultimate demand on the person bringing the claim to prove to the trier of fact that they're 
alleged fact or set of facts is true by the required degree of belief. In criminal cases, the evidence 
must prove the fact(s) beyond a reasonable doubt. In EEO matters the degree of persuasion is a 
preponderance of the evidence (51 % of the evidence likely to be true). The burden of persuasion 
never shifts. It is always on the person bringing the matter before the trier of fact 

burden of production 
The responsibility to go forward with evidence of a particular fact or claim. This burden may 
shift back and forth between the parties as a trial or hearing progresses. 

collective bargaining agreement 
Agreement between management and the union concerning certain terms and conditions of 
employment. 

compensatory damages 
A type of damage more commonly known as "pain and suffering." Compensates a complainant 
for the psychological or physical harm he/she suffered as a result of discrimination. 

complainant 
The party who files an EEO complaint, 

disparate 
Different or dissimilar; usually has a negative connotation. 

explicit 
Clearly defined. 

front pay 
A type of monetary compensation paid to victim of discrimination. Victim is paid the wages for 
the position he/she would have earned had there not been discrimination without actually 
placing the person into the position. 

harassment 
The act of repeatedly irritating or tormenting an individual, 

incumbent 
Person currently occupying a position. 
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null and void 
No good; not enforceable; as if it had not occurred, 

preponderance 
Refers to one level of proof a person is required to meet in order to win at a trial or hearing. In 
order to prevail, the person must convince the trier of fact by a margin of at least 51% that 
he/she should win. 

perceived disability 
Regarded and treated as disabled regardless of whether there is an actual impairment, 

pervasive 
Widespread and persistent, 

prima facie 
Presumed to be true unless disproved by other evidence. If a complainant establishes a prima 
facie case and the Agency presents no evidence to contradict the facts initially asserted by the 
complainant, those facts will result in a finding of discrimination. 

protected class 
A group of persons covered by laws prohibiting discrimination, 

quid pro quo (This for that) 
Generally means one person giving something to another in exchange for something else 
(usually of equal "value"). In context of sexual harassment, quid pro quo sexual harassment 
occurs when a supervisor offers or threatens to withhold an employment benefit from a 
subordinate in exchange for subordinate engaging in sexual relations with the supervisor. 

reasonable accommodation 
Action(s) an employer may undertake to allow a disabled employee to perform the essential 
functions of his/her job. 

retaliation 
Negative action against someone as revenge for something you believe he/she has done to 
you. 

selection criteria 
Rules, tests, or standards used to choose a person for a job. 

trier of fact 
Neutral party who hears the evidence presented by both sides of a dispute and makes the 
determination as to which side should prevail with respect to each allegation. 
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Title VII Discrimination 

Overview: 
The most well-known and common kinds of discrimination complaints are those involving 
claims of race, gender, national origin, color, and/or religion. The protections of these 
categories are created by the Civil Rights Act of 1964, as subsequently amended. The 
1978 amendment made it unlawful to engage in sex discrimination based on pregnancy, 
childbirth, or related medical condition. The law requires an employer to give equal and fair 
treatment in employment situations to certain protected classes of people. Not every type 
of discrimination is covered by the above Acts, nor is every type of discrimination illegal. 
For purposes of discrimination law, an agency may act in a manner that is unfair, as long as 
such conduct is not based on discriminatory motivations prohibited by Federal law. 

Example: 
Suppose your first-line supervisor gets angry at you because you reported a work place 
problem directly to your second-line supervisor instead of going through the chain of 
command. In revenge against you for your action, the first-line supervisor assigns you only 
the most difficult work. While the supervisor's conduct is arguably unfair, it is not illegal 
discrimination. The supervisor did not take the particular action against you because of 
your race, gender, national origin, color, or religion. He/she took the action as a result of 
anger at you going over his/her head. 

I. The Civil Rights Act of 1964 (Title W W )  

Introduction: 
As previously stated, The Civil Rights Act of 1964, more commonly referred to as Title VII, 
prohibits an employer from engaging in conduct that adversely affects a term or condition 
of an individual's employment because of that employee's race, gender, national origin, 
color, or religion. There are two theories of discrimination under Title VII: disparate 
treatment and disparate impact. 

A. Disparate treatment 

Cases not involving non-selection or failure to promote. To sustain a claim of 
disparate treatment in these situations, an individual must prove that: 

• he/she is a member of a protected class that corresponds to the type of 
discrimination alleged (race, gender, etc.); and 

• he/she has been treated less favorably in connection with a condition or 
term of employment than persons not in the particular protected class but 
similarly situated; and 

• the difference in treatment was because the employee was a member of 
the particular protected class. 
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Cases involving non-selection or failure to promote - To sustain a claim of 
disparate treatment in these situations, an individual must prove that: 

• he/she is a member of a protected class that corresponds to the type of 
discrimination alleged; and 

• he/she applied for the position or promotion in dispute; and 

• he/she was qualified for the position or promotion; and 

• he/she was not selected for the position or promotion despite being 
qualified; and 

• the selectee was not a member of the particular protected class; and 

• the non-selection or non-promotion was because the individual was a 
member of the particular protected class. 

Example: 
Jim, who is a black employee, applies for promotion to shift supervisor. He possesses the 
necessary requirements for the position. In fact, Jim has served for years as acting 
supervisor of the particular division, always receiving top appraisals. However, the 
selecting official does not believe that blacks have the capacity to be good supervisors. 
Even though Jim is best qualified, the supervisor refuses to consider him for the job. This 
would constitute disparate treatment. 

The Agency official taking the disputed action and the employee filing the complaint 
can be members of the same protected class. The focus of discrimination law is on 
eliminating discriminatory conduct towards an employee because of the employee's race, 
gender, national origin, color or religion. Whether the official is a member of the same 
protected class as the employee bringing the complaint will not, in and of itself, defeat a 
claim. 

For a complainant to prove a claim of disparate treatment, he/she usually must be able to 
identify an employee outside of the complainant's protected class who received more 
favorable treatment. This "comparison employee" must be "similarly situated" to the 
complainant. In deciding whether the employee is "similarly situated," the Equal 
Employment Opportunity Commission (EEOC) considers the following factors: 

• Are the complainant and the "comparison employee" in the same job 
category? 

• Do the complainant and the "comparison employee" work in the same 
working unit? Actions of supervisors working at two different facilities 
or in two different organizations cannot be compared. 

• Are the complainant and the "comparison employee" supervised by the 
same Responsible Management Official (RMO)? 
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• If an adverse action is involved, do the complainant and the "comparison 
employee" have a similar disciplinary and/or job-performance record? 

• Are the complainant and the "comparison employee" in the same service 
category (i.e., are both probationary employees, career-conditional, etc.)? 

Where a complainant cannot identify a similarly situated "comparison employee," the 
complainant will usually be unable to prove disparate treatment, unless there is direct 
evidence of discrimination (i.e., a statement by the RMO that he/she will not promote 
Hispanic employees). 

B. Disparate impact 

Disparate impact discrimination occurs far less frequently than disparate 
treatment discrimination and is much harder to prove. The basis of a disparate 
impact claim is that an employer has a rule or employment policy that appears to 
be neutral on its face, but which in practical application has a greater adverse 
effect upon a particular protected class of employees. 

Example: 
For the past 10 years, supervisory positions of a particular Agency have consisted of 20% 
black employees and 80% white employees. The black employees occupying supervisory 
positions have been with the company only 5 years. This Agency has a policy that states, 
"only employees who have held supervisory positions within the Agency for at least 10 
years will be considered for the Director's position." Though the policy appears to be 
neutral on its face, the practical effect of the policy is that none of the biack employees of 
the Agency would be eligible to apply for the Director's position. 

In general, to prove disparate impact, a complaint must: 

• Identify a neutral policy or employment practice that has an impact on 
his/her protected class; and 

• Show statistical evidence that the policy or practice has a greater negative 
impact on the protected group than on persons outside of the protected 
class; and 

• Show that the negative impact on the protected class is 
caused by the policy or practice. 

In other words, the employee must show, through statistics, that members of a particular 
protected class are receiving less favorable treatment than non-members of the class as a 
direct result of the particular rule, regulation or policy at issue. 

II. The Pregnancy Disability Act 

As noted in the overview for this section, Congress amended the Civil Rights Act of 1964, 
creating the Pregnancy Disability Act. This Act made it unlawful to discriminate against an 
employee on the basis of pregnancy, childbirth, or related medical conditions. The Act 
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requires that an employer treat pregnancy the same as any other short-term disability. 
The most common areas in which such discrimination occurs are in the area of leave and 
promotional opportunities. An employer may not ask a female employee what her plans 
are concerning having a family if the employer does not make the same inquiry of male 
employees. 

Likewise, an employer may not refuse to assign certain jobs to a female employee or 
refuse to promote her because of concerns that she is or may become pregnant. Finally, 
an employer must provide a female employee who takes time off as a result of a 
pregnancy with the same amount of leave or opportunity to resume her job position as a 
male employee who has a short-term disability. 

Example: 
Susan wants to take a 6-month leave of absence after her baby is born. Her supervisor 
Informs her that she may take the 6-month leave of absence, but that he can't guarantee 
that she will be returned to her old job unless she comes back to work within 90 
days of giving birth. Meanwhile, Harry wants to take a 6-month leave of absence to 
recover from surgery to repair a broken leg. The same supervisor informs Harry that his 
job will be waiting for him when he gets back. Such treatment of Susan by her supervisor 
would constitute a violation of The Pregnancy Disability Act (and may also be gender-
based discrimination). 
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Age Discrimination 

The Age Discrimination in Employment Act (ADEA) prohibits discrimination in all aspects of 
employment against persons 40 years of age or older. 

• Both the selectee and the non-selected complainant can be over 40 in an age 
discrimination case. A court can still find age discrimination if the selected 
employee is in an age band sufficiently lower than that of the complainant. 

• The Act removes mandatory retirement requirements for Federal workers. It 
does not, however, preclude otherwise lawful actions when age is a "bona 
fide occupational qualification reasonably necessary to the normal operation 
of the particular business." 

• Unlike Title VII cases, an employee may file suit in Federal District Court for 
age discrimination without going through the administrative process. The suit 
must be filed within 180 days of the event that gave rise to the complaint, 
after giving EEOC and the Agency a 30-day notice of intent to file suit. 
However, it is the opinion of the EEOC that an employee who uses the 
administrative process is held to the normal time limits dictated by EEO law. 

• Possible remedies include such things as reinstatement, promotion, and 
back pay. However, unlike other types of discrimination, a complainant filing 
an age discrimination action cannot be awarded compensatory damages at 
either the administrative phase of the proceeding or in District Court. 
Additionally, a complainant cannot be awarded attorney fees during the 
administrative phase of an age discrimination action, but can in connection 
with a civil action. 

Settlement of cases involving age discrimination also requires special attention because 
the ADEA and the EEOC have mandated that any settlement agreement must contain 
seven specific clauses in order to be valid: 

1. Complainant has thoroughly reviewed the entire Agreement and 
understands its provisions; and 

2. Complainant has not waived any rights or claims that may arise 
after the date of the Agreement; and 

3. Complainant has not waived any rights or benefits to which he/she 
is already entitled; and 

4. Complainant has the right to consult with an attorney prior to 
signing the Agreement; and 

5. Complainant has had a period of 21 days to consider the Agreement; and 
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6. Complainant will have seven days following the execution of the Agreement to 
revoke the Agreement, and the Agreement will not become effective or 
enforceable until the seven-day revocation period has passed; and 

7. Complainant's relinquishment of his claims and rights is specifically 
conditioned upon the Agency's compliance with the terms of the Agreement. 

Failure to include the above provisions in a settlement agreement involving age 
discrimination renders the agreement null and void. 
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Harassment 

and 

Sexual Harassment 



Harassment in General 

It is the policy of the VA that no employee shall be subjected to harassment based on race, 
color, gender, religion, national origin, age, disability, or sexual orientation, and that no 
employee will be subjected to retaliation because he or she has brought forth such an 
allegation. Harassment may take the form of verbal remarks, physical conduct, or displays 
of offensive material. If an employee is subjected to harassment, the employee may bring 
a claim. 

Harassment that creates a hostile work environment is conduct that is so severe or 
pervasive that it alters the employee's conditions of employment. Any employee affected 
may bring a claim for hostile environment harassment. 

If the conduct is incited or welcome, it is not harassment. Off-color or offensive jokes, even 
if made repeatedly, are not harassment if the employee bringing forth the allegation 
participates in the conduct. However, once an individual conveys that the conduct is not 
welcome, or that the jokes are no longer considered "jokes", any conduct of the same 
nature that occurs thereafter may be considered harassment. 

Participation in the conduct does not always mean the conduct was welcomed. The victim 
may legitimately fear for his or her job, particularly in quid pro quo sexual harassment 
cases (see below), and believe that unless he or she acquiesces termination will occur or 
other employment benefits will be withheld. 

Allegations of harassment must be dealt with promptly and effectively. An immediate 
inquiry, to the extent possible, should be undertaken. Such allegations should also be 
given the highest degree of confidentiality possible. Employees interviewed, including the 
alleged victim, should be assured that they will not be subject to retaliation for their 
participation in any investigation. Management must also take immediate appropriate 
corrective action against any employee who engages in harassing conduct. Because 
sexual harassment is the most prevalent form of harassment at this time, the following 
refers to sexual harassment, however, please be aware that most of that discussion, 
particularly the portions relevant to hostile environment liability, prevention and employee 
responsibility, are applicable to harassment based on the other prohibited bases listed 
above. 
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Sexual Harassment 

introduction: 

Sexual harassment claims are some of the most difficult to process and handle. Part of the 
problem stems from confusion between the terms "sexual harassment" and "harassment 
based on sex." "Sexual harassment" means that an individual is being harassed on the 
basis of conduct that has sexual overtones. "Harassment based on sex," means that the 
individual is being harassed because of the person's gender. 

Secondly, part of the reason sexual harassment has proven to be such a persistent 
problem is that people continue to believe a variety of myths about it. For example: 

Myth: Sexual harassment is primarily a "women's problem, and has been blown out of 
proportion by women's advocacy groups." 

Fact: Both men and women continue to be victimized by sexual harassment, and the 
number of sexual harassment complaints filed by men is growing. 

Myth: Sexual harassment exists primarily in the "eye of the beholder." Almost any word 
or deed, no matter how innocent, can be labeled sexual harassment. 

Fact: Both the courts and the EEOC have adopted the "reasonable person" standard for 
evaluating behavior. Sexual harassment complaints based on isolated incidents 
and actions or words that are unlikely to be found objectionable by a "reasonable 
person" are subject to dismissal. 

Myth: Most sexual harassment involves a manager or supervisor harassing a 
subordinate employee. 

Fact: The majority of sexual harassment complaints are based on the behavior of co­
workers. 

Myth: Most sexual harassment is of the blatant, quid pro quo variety. 

Fact: The vast majority of sexual harassment in the workplace consists of subtle 
behavior. 

Myth: A person accused of sexual harassment faces a stacked deck and is essentially 
treated as guilty until proven innocent 

Fact: Precisely because sexual harassment claims are so easy to make and so 
potentially damaging to the accused, such claims are subject to extremely careful 
investigation by the Agency. As with all other charges, those accused of 
harassment are assumed to be innocent unless and until facts prove otherwise. 
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Generally, the law defines sexual harassment as unwelcome sexual advances, requests 
for sexual favors, and other verbal or physical conduct of a sexual nature. Specifically, the 
law recognizes three types of sexual harassment - quid pro quo, hostile work 
environment, and sexual favoritism. 

I. Defining Sexual Harassment 

A. Quid Pro Quo - Quid pro quo harassment is the easiest to recognize. It occurs 
when an individual serving in a supervisory capacity seeks sexual favors from 
a subordinate employee for something of value. The "something of value" offered 
in return might consist of almost any form of favorable treatment, such as 
receiving a favorable performance evaluation, or being selected for promotion. 
Quid pro quo usually occurs when: 

• Submission is made, either explicitly or implicitly, a term or condition of an 
individual's employment; or 

• Submission to or rejection of such conduct by an individual is used as the 
basis for employment decisions affecting the individual. 

Quid pro quo harassment does not require that a supervisor clearly state what 
specific favors are expected for what specific return. Demand for sexual favors 
can be explicit or implicit Both the courts and the EEOC have recognized that 
quid pro quo harassment can be implied from the overall pattern of a supervisor's 
actions. A claim of quid pro quo sexual harassment can be raised regardless 
of whether or not the employee submitted to the request. 

B. Hostile Work Environment - This type of harassment is often harder 
for employees and managers to recognize. Hostile environment harassment 
is usually found where a genera! pattern of workplace behavior exists that is 
sexually-oriented and severe or pervasive. It usually involves actions of 
co-workers that interfere with an individual's work performance or creates an 
intimidating, hostile or offensive work environment. 

Here is how the highlighted terms have been defined in actual workplace situations: 

Sexually-oriented behavior has been found to include: 

« Letters, telephone calls, magazines, pictures and objects of a sexual 
nature or content; 

• Deliberate touching, brushing, cornering, pinching or leaning over a 
person; 

• Suggestive looks, comments, gestures or whistles; 

• Unwelcome pressure for dates or sexual favors; 
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• Sexual jokes, teasing, remarks, and questions. 

Pervasive behavior is that which is widespread, common, or repeated. 

Severe behavior is that which would be found to be objectionable to a "reasonable 
person" under similar circumstances. Other rules that apply to analyzing claims of 
hostile work environment are as follows: 

• Nothing tangible about the individual's job need be affected; 

• Conduct can be verbal, physical or visual; 

• Complainant does not have to be the person at whom the offensive 
conduct is directed. Anyone affected by the conduct can be a 
complainant; 

• Conduct must be sufficiently severe or pervasive; 

• One incident is generally not enough, unless extremely severe (such 
as physical assault); 

• Employee need not establish that he/she has suffered severe 
psychological harm. 

C. Sexual Favoritism - Supervisor passes over otherwise qualified persons in 
order to convey employment opportunities or benefits to employees who submit to 
a supervisor's sexual advances or requests for sexual favors. 

• This claim can be raised by an employee even if the employee filing the 
claim was never asked to provide the supervisor with sexual favors; 

• The isolated incident of favoritism towards a person with whom an individual 
is having a consensual romantic relationship (rather than a pattern of such 
conduct) is generally not enough; courts have held that the favoritism must 
be widespread; 

• Favoritism based upon coerced sexual conduct with employees other 
than the complainant may constitute quid pro quo harassment by 
implying that only those employees who agree to have sexual 
relations with the supervisor will be rewarded; 

• Widespread favoritism may constitute hostile environment harassment, 
even if sexual activity is consensual, because it may create an offensive 
environment for those not participating in the activity. 
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II. Examples 

Quid Pro Quo Harassment 

• When an employee tells her supervisor that, "Some people really 
don't like to have their necks and shoulders rubbed," he responds 
by saying, "Those who want to get ahead do." 

• A manager pressures a subordinate employee to join her for dinner 
and dancing. When he declines, she tells him that he can't expect her 
to "mentor" him on the job if he's not willing to spend time together 
after hours. 

• After an employee resists her team leader's repeated suggestion that 
she travel with him so they "can get to know each other better," he 
turns in a project evaluation rating her work "sub-standard." 

Hostile Environment Harassment 

• When an employee complains about the vulgar language and jokes 
that routinely fill the break room, her supervisor tells her to "lighten up 
and get used to it, because that's how boys behave." 

• After learning that an employee has separated from her husband and 
may be getting a divorce soon, a co-worker has begun asking her out. 
After being repeatedly turned down, he has begun calling her at home 
to ask if she'd like him to "come over and help cure her loneliness." 

Sexual Favoritism 

• A male working under a particular supervisor notices that only 
females who socialize with and date his male supervisor get the 
choice travel assignments. When he approaches his supervisor 
about getting better travel assignments, the supervisor responds that 
the male employee "doesn't have the right kind of equipment" to 
warrant the choice assignments. 
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III. Liability in Sexual Harassment 

Quid Pro Quo 

• An employer is liable for quid pro quo harassment that results in tangible 
employment action, e.g., discharge, regardless of whether higher 
management knew or should have known of the conduct. 

• An employee need not show that he/she suffered some kind of 
tangible loss as a result of refusing to submit. 

Hostile Work Environment 

By Supervisor 

• An employer is liable if the employer knew or should have known of the conduct. 

• If an employer did not know of conduct, but failed to establish and 
communicate an explicit policy against sexual harassment and establish 
an effective complaint procedure, the employer is still liable. 

• If an employer has implemented an effective anti-harassment policy and 
complaint procedure, the employer may avoid or diminish liability. 

By Co-workers 

• An employer is liable only if the employer knew or should have known 
about the conduct and failed to take appropriate corrective action. 

By Non-employees 

• Depending on the amount of control an agency has over a 
non-employee (e.g., independent contractor vs. visitor), the same 
liability holds as for co-worker harassment. 

Sexual Favoritism 

If sexual favoritism rises to the level of quid pro quo or hostile work 
environment, the liability is the same as for those types of harassment. 

IV. Preventing Sexual Harassment 

Management's Responsibility 

An agency must take effective measures to prevent sexual harassment including: 

• Informing all employees that sexual harassment is prohibited; arid 
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• Providing a mechanism for dealing with sexual harassment complaints; and 

• Responding promptly to complaints of sexual harassment by conducting and/or 
asking for a thorough investigation. 

When the investigation results in a finding of discrimination, the Agency should take 
corrective action promptly. The corrective action taken should be sufficient to send a clear 
and unequivocal message to the offender and others that such conduct will not be 
tolerated. 

It should not include transferring or reassigning the victim, unless the employee specifically 
requests such a transfer or reassignment. Such action, particularly when it is not requested by 
the employee, is frequently viewed by the EEOC as retaliation against the sexual 
harassment victim for making a complaint of sexual harassment. Where the employee 
wants to be transferred, he/she should provide a written statement reflecting that he/she is 
voluntarily requesting to be transferred or reassigned. Otherwise, if transfer is appropriate, 
it should be the harasser and not the victim of the offensive behavior that is transferred. 

In addition, management should be on the lookout for warning signs of sexual 
harassment, including: 

• The display of sexually-oriented pictures, objects or written materials 
in office areas and on computers, both as search materials and 
screen savers; 

• Frequent jokes or statements in the workplace of a sexual nature (remember, a 
claim can be brought by anyone affected by the conduct, not just the person at 
whom the conduct is directed); 

• Open use of sexual innuendo or pressure for dates; 

• Routine occurrences of sexually-oriented profanity. 

Employee's Responsibility 

Employees, as well as management, have an obligation to be involved in the prevention of 
sexual harassment. Employees can assist in the process by taking a few simple steps: 

• Clearly inform those engaging in inappropriate sexually-oriented behavior 
that you find it objectionable and will not continue to tolerate it. Remember, 
sexual harassment involves unwelcome conduct. Don't expect a supervisor 
or co-worker to read your mind or your body language. Tell him/her how 
their conduct offends you! 

' Seek assistance promptly if you are the target of or observe severe or 
repeated instances of behavior that you believe qualifies as sexual harassment. 
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• Document instances of alleged sexual harassment as carefully as possible, 
including identifying the alleged offender, the date and time of the act, any 
persons present when the alleged incident occurred and a description of the 
action involved or the comments made. This documentation will help anyone 
investigating such an allegation and will be absolutely essential if you wish to 
pursue a formal complaint. 

V. Common Mistakes to Avoid 

There are certain common mistakes that both management and employees make in 
dealing with sexual harassment issues that are not limited to but include: 

• Failing to train all employees and supervisors in how to recognize and prevent 
sexual harassment. 

• Assuming that because some employees do not complain about sexually-oriented 
behavior, others will not find it objectionable. 

• Not objecting to sexually harassing behavior when it is observed or experienced. 

• Failing to report incidents of sexual harassment in hopes that it will end without 
intervention. 

• Ignoring warning signs of sexual harassment in your organization. 

• Not responding to complaints of sexual harassment with a prompt and 
thorough investigation. 

• Assuming an individual accused of sexual harassment is guilty before obtaining all 
of the relevant facts. 

• Failing to take prompt, effective corrective action when and where necessary. 

The hope is that bringing these common mistakes to the forefront will make both 
management and employees more aware of the issues and problems in dealing with this 
kind of discrimination and prompt both sides to take a more active role in eradicating 
sexual harassment from the workplace. 

VI. Frequently Asked Questions 

Question: I know I'm supposed to take work-related issues to my Immediate supervisor 
first But what if my supervisor is part of the problem or refuses to take it 
seriously? 

Answer: Help may be obtained from a variety of other sources, including Human 
Resources, the ORM hotline, EEO counselors, union representatives, 
the Office of the Inspector General, or a higher level supervisor. However, 
please be aware that if you think you will file an EEO complaint, you must 
bring the incident to the attention of an EEO counselor or other ORM 
official within 45 days of its occurrence. 

24 



Question: A contract employee who works at our site often makes objectionable 
remarks about the physical attributes of some of the women who work here. 
What, if anything, can be done about that? 

Answer: Federal employees are protected from sexual harassment on the job, 
regardless of whether the person(s) causing the harassment are federal 
employees. Notify your supervisor, who should take necessary steps to 
correct the contract employee's behavior. 

Question: In the past I've gone along with the sexually-oriented jokes in our workplace 
in an effort to fit in. But I feel it's getting out of hand and I'd like to see it 
stopped. Can I still raise a valid complaint? 

Answer: Neither a court nor the EEOC would likely consider your past exposure to the 
sexually-oriented joking as sexual harassment, since you've apparently 
participated in it willingly. However, if you find the conduct objectionable now, 
you are well within your rights in asking your co-worker to halt the objectionable 
conduct. If it continues after that, you might have a valid complaint 

Question: In light of the high sensitivity to the issue of sexual harassment in the 
government now, would it be accurate to say that it's probably never a good 
idea to express a social interest in a co-worker? 

Answer: No. Remember the EEOC guidelines define sexual harassment as involving 
"unwelcome" activity. Asking a co-worker on a date, for example, is highly 
unlikely to be deemed harassment unless he/she has already made it clear 
that such invitations are unwelcome. 

Question: I'm not sure that I fully understand this "reasonable person" standard. 
"Reasonable" by whose estimation? 

Answer: Trying to pinpoint what a hypothetical "reasonable person" would find 
objectionable is not a scientifically precise process. What it really amounts 
to is an effort to identify behavior that most people in the community would 
likely consider to be inside or outside the bounds of proper behavior under 
the circumstances. 

Is same-sex harassment also prohibited under the applicable laws and 
regulations affecting federal employees? 

Yes. For several years federal courts were split on the issue, with some 
saying that current laws prohibited sexual harassment of any type, while 
others generally concluded that it only addressed opposite-sex sexual harass­
ment. But in 1998, the Supreme Court ruled that all employees are protected 
by existing laws against both the same and opposite-sex sexual harassment. 

Question: If an employee persists in calling a co-worker at home and/or going to his/her 
home after hours, but does not engage in harassing behavior toward that 

Question: 

Answer: 
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Answer: 

Question: 

Answer: 

employee during work hours, can the agency do anything in response to a 
complaint from the targeted employee? 

Yes, this can be handled the same as any other sexual harassment complaint 
True, the objectionable activity occurred outside of work hours. However, if the 
conduct is rooted in the parties' work relationship, it may still be addressed 
as sexual harassment because the objectionable conduct has the potential 
for adversely affecting the targeted employee's ability to perform his/her duties. 

If I were accused of sexual harassment, what rights would I have ? 

The same rights that you would have in dealing with any other accusation that 
might arise, including the presumption that you are innocent unless and until 
facts indicate otherwise. In general, under most agencies' procedures you 
would have the right to be informed of specific charges against you, to present 
facts in rebuttal in your own defense, and the right to be represented in any 
investigative or adjudicative meeting or hearing. You should consult competent 
legal counsel, however, to determine your administrative and legal rights in the 
actual situation. 

Supervisors should refer to Section 12, Handling Allegations of Harassment. 
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Disability Discrimination 

Introduction: 
The Rehabilitation Act prohibits an agency from discriminating against an employee in 
certain areas of employment because of that employee's disability (as defined by the Act), 
or against an employee because of his/her association with a disabled individual. 
Only persons who meet the Act's definition of a "qualified individual with a disability" or 
associate with such persons are covered by the Act. 

I- Employment Areas Covered bv the Rehabilitation Act 

• Hiring and firing - An employer cannot refuse to hire an employee or fire 
that employee merely on the basis of the employee's actual or perceived 
disability. An employer is also barred from asking an individual applying for 
a job if he/she has a disability. An employer cannot require an applicant 
to submit to a physical examination for a job unless there is a physical 
component to the job and all applicants for the position must undergo the 
same physical examination. 

• Promotions and promotional opportunities - An employer may not 
refuse to promote an employee or deny an employee the opportunity to 
work in jobs that might lead to a promotion merely because of that 
employee's actual or perceived disability. 

• Assignment of duties - An employer may not refuse to assign certain 
work duties or responsibilities to an employee merely because the 
employee has, or is perceived by the employer as having a disability. 

• Training opportunities - An employer may not deny an employee training 
opportunities merely because the employee has, or is perceived by the 
employer as having a disabling condition. 

The Act prohibits job selection criteria and standards that tend to screen out disabled 
persons, unless such procedures are essential for the job in question. An employer is 
also forbidden from engaging in any of the above conduct against any employee because 
of his/her association or relationship to someone who is a qualified individual with a disability. 

II- Determining Whether an Employee is Covered bv the Rehabilitation Act 

As stated in the introduction to this section, the Rehabilitation Act only covers those 
employees who meet the Act's definition of a qualified individual with a disability. The Act 
defines a "qualified individual with a disability" as a person with a physical or mental 
disability that substantially limits one or more major life activities, who can perform the 
essential functions of his/her job, with or without a reasonable accommodation, 
without endangering the health or safety of the individual or others. This section 
explains what the various terms in that definition mean. 
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A. An "individual with a disability" is one who: 

• has a physical or mental impairment or condition that substantially 
limits one or more major life activities; or 

• has a record of having such an impairment; or 

• the employer treats as if he/she has such an impairment 

"Substantially limits" means that an individual must be unable to perform, or be 
significantly limited in the ability to perform, an activity compared to an average 
person in the general population. Limitation must be more than a temporary, 
short-term, and/or minor condition. 

"Major life activities" may include such things as: 

• Walking, standing, or sitting 
• Seeing or hearing 
• Caring for one's self 
• Interacting with others 
• Speaking or breathing 
• Cognitive thinking 
• Performing manual tasks 
• Working 
• Learning 

Multiple impairments that combine to substantially limit one or more of an individual's major 
life activities also constitute a disability. The determination of whether an individual has a 
disability is not necessarily based on the name or diagnosis of the impairment the person 
has, but rather on the effect of that impairment on the life of the individual. Some 
impairments may be disabling for particular individuals but not others. Some impairments, 
however, such as HIV infection, are inherently substantially limiting. 

Individuals engaged in the illegal use of drugs are specifically excluded as disabled under 
the Rehabilitation Act. 

The Rehabilitation Act requires employers to treat pregnancy and related conditions as any 
other short-term disability. 

An impairment that prevents an individual from performing a major life activity substantially 
limits that major life activity. For example, an individual whose legs are paralyzed is 
substantially limited in the major life activity of walking because he/she is unable, due to 
the impairment, to perform that major activity. Alternatively, an impairment is substantially 
limiting if it significantly restricts the duration, manner, or condition under which an 
individual can perform a particular major life activity as compared to the average person. 
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Example: 
An individual who, because of an impairment, can only walk for very brief periods of time 
would be substantially limited in the major life activity of walking. Likewise, an individual 
who uses artificial legs would be substantially limited in that major life activity because 
he/she is unable to walk without the aid of prosthetics devices. Similarly, a diabetic who 
without insulin would lapse into a coma would be substantially limited because that 
individual cannot perform any major life activities without the aid of medication. 

It is important to remember that the restriction on the performance of the major life activity 
must be the result of a condition that is an impairment. Such things as advanced age, 
physical or personality traits, environmental, cultural, and economic disadvantages are not 
impairments. Consequently, even if such factors substantially limit an individual's ability to 
perform a major life activity, this limitation will not constitute a disability. 

Example: 
An individual who is unable to read because he/she was never taught to read would 
not be an individual with a disability because lack of education is not an impairment under 
the Rehabilitation Act. However, an individual who is unable to read because of dyslexia (a 
learning disability) would be an individual with a disability because dyslexia is 
an impairment . 

In terms of the major life activity of working, as with all disability cases, a determination as 
to whether the person is an individual with a disability must be made on a case-by-case 
basis. An individual is not substantially limited in working just because he/she is unable to 
perform a particular job for one employer, or because he/she is unable to perform a 
specialized job or profession requiring extraordinary skill, prowess or talent. On the other 
hand, an individual does not have to be totally unable to work in order to be considered 
substantially limited in the major life activity of working. 

Example: 
An individual who cannot perform filing in one particular building because of allergies, but 
who can perform such task in any other location, is not substantially limited in the major life 
activity of work. However, if that individual is allergic to a substance found in all high rise 
buildings, but not others, and most of the office buildings in the geographic area are high 
rises, the individual would be impaired because he/she would be substantially limited in 
performing a broad range of jobs in various classes that are conducted in high rise office 
buildings. 

An employee who is adjudged to be disabled by the VA for purposes of receiving veterans 
benefits, Worker's Compensation, Social Security or any other adjudicating body does not 
automatically meet the definition of an "individual with a disability" under the Rehabilitation 
Act! The employee must still prove that his/her disability substantially limits the ability to 
perform a major life activity. 
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B. A "qualified" individual with a disability is an individual: 

1. who meets the necessary prerequisites of the job, such as: 

• education or work experience; 
• licenses or certificates; 
• training or skills; 
• other job related requirements; 
• other factors (such as good judgment, ability to 

work with others); and 

2. who is able to perform the essential functions of a job with or without an 
accommodation. 

The determination of whether an individual with a disability is qualified is to be made at the 
time of the employment decision. The determination should be based on the capabilities of 
the individual with a disability at the time of the employment decision and should not be 
based on speculation that the employee may become unable to perform the essential job 
functions in the future. 

Deciding whether an employee meets this definition requires: 

1. Identifying the "essential functions" of the job; and 

2. Considering whether the person can perform the essential functions 
unaided or with a "reasonable accommodation." 

The term "essential functions" means the fundamental duties of the job position the 
individual with the disability holds or desires. The term does not include the marginal 
functions of the position. A job function may also be considered "essential" for any of 
several reasons, including but not limited to: 

• The number of employees available among whom the performance of that 
job function can be distributed. 

Example: 
The ability to perform a neurological examination may not be an essential function for a 
neurologist working at a VA Medical Center if Neurology has eight to ten physicians on 
staff who can perform such examinations. However, if the Neurology staff consists only of three 
or four physicians, the ability to perform such exams may be an essential function of the job. 

• The function is so highly specialized that the incumbent in the position is 
hired for his/her expertise or ability to perform that particular function. 
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Example: 
Suppose an individual is hired into a computer programmer position specifically because of 
the individual's ability to program in a particular computer language. The ability to program 
in that language would be an essential function of that particular job even though most 
computer programmer positions do not require such skill. 

• The reason the position exists is to perform that function. 

Factors that determine whether a particular function is essential include, but are 
not limited to: 

• The employer's judgment as to which functions are essential; 

• Written job descriptions prepared before advertising or interviewing 
applicants for the job; 

• The amount of time actually spent on the job performing the function; 

• The consequences of not requiring the incumbent to perform the function; 

• The terms of any collective bargaining agreement; 

• The work experience of past incumbents in the job; and/or 

• The current work experience of incumbents in similar jobs. 

C. "Without endangering the health or safety of the individual or others." 

A determination as to whether a mental impairment or physical disability poses a 
direct threat should be made on the basis of current medical knowledge and/or the 
best objective evidence. In determining whether an individual would pose a direct 
threat, the factors to be considered include: 

• the duration of the risk; and 

• the nature and severity of the potential harm; and 

• the likelihood that the potential harm will occur; and 

• the immediacy of such harm; and 

' the actual duties of the position; and 

• where there is a significant risk of harm, can the level of risk be 
reduced by means of a reasonable accommodation. 

An Agency can refuse to accommodate a disabled employee if doing so would 
create a direct threat, however: 
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• The threat of harm must be to the health or safety of that employee 
or of others; and 

• The threat must be imminent or highly probable, not just possible 
or remote; and 

• The threat posed must be of substantial harm; and 

• The threat cannot be reduced to an acceptable level by way of a 
reasonable accommodation. 

The determination of whether an individual poses a direct threat must be based on facts, 
not stereotypes or generalized fears about the potential harm. The appropriate question is 
whether employment in a particular job would pose a reasonable probability of 
substantial harm. 

Example: 
The Agency cannot refuse to hire or promote an individual with a history of disabling 
mental illness based on a generalized fear that the stress associated with the position 
may cause the applicant to have a relapse. 

III. The Reasonable Accommodation Obligation 

A. Raising the issue 

1. Agency's Burden 

The first issue the Agency must deal with in handling disability problems is 
determining when to begin dealing with the issue. The first rule is to deal 
only with performance and/or conduct, not the medical problem itself. 
Why? Well, there are two very good reasons: 

a. Federal personnel law and applicable regulations are specifically 
designed to keep government managers from considering matters 
that don't affect conduct and/or performance; and 

b. Supervisors can't be expected to make medical and psychiatric 
evaluations, or to determine an appropriate course of treatment for 
such problems. 

That also means that, in the absence of a potential threat to the health or 
safety of the employee and others, it is inappropriate for a supervisor or 
manager to attempt to accommodate or otherwise deal with a perceived 
medical problem until the employee raises the issue. 
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Example: 
Assume an employee has hypertension and heart problems. Ordinarily, there is no way for a 
supervisor to know if there is, in fact, a problem that needs to be accommodated until the 
employee raises it as an issue. However, what about the employee who obviously has a 
medical condition, but won't seek treatment, or ignores medical advice? There is nothing 
wrong with the supervisor simply mentioning the possibility of medical problems to an 
employee, or suggesting that he/she get medical attention. Furthermore, if the employee has 
a disability (such as a mental illness) that poses a risk to the health or safety of other 
employees, the supervisor would have the right to take whatever action is necessary to 
protect the health and safety of the other employees if the disabled individual refuses to seek 
treatment. 

Except in the situation mentioned above, absent a performance or conduct 
problem, a supervisor who attempts to take an involuntary action to deal with 
a perceived medical issue, such as reassigning the employee or removing 
certain duties, may open him/herself to a valid EEO complaint alleging 
disability discrimination. 

2. Employee's Burden 

How does a medical problem ever get raised? The employee must do it. 
Every case addressing the subject has placed the burden of raising the 
presence of a disability squarely on the employee. The employee ordinarily 
must first raise the issue. This will often occur as a: 

• defense to a potential or proposed action based on misconduct or 
sub-standard performance; or 

• request for some type of accommodation or relief from a burdensome 
condition of employment (such as heavy lifting). 

The employee need not make a written request or fill out a form. However, 
he/she must somehow specifically state that either: 

• a medical problem is causing the performance or conduct problem 
the supervisor is concerned about; or 

« he/she wants some sort of other agency action or modification 
because a medical problem is creating work-related problems. 

The key point managers must keep in mind is that the employee must raise 
a medical issue before managers start forging any sort of accommodation. 

B. Identifying the medical condition and the accommodation required 

If an individual meets the Rehabilitation Act's definition of a "qualified individual 
with a disability," an agency would be required to provide that employee with a 
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